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An attorney who is employed to prepare legal documents has the duty to see that they are properly drawn. 


The drafting and preparing of legal documents is incident to the enterprise of an attorney, and an attorney has a duty of care 
to avoid the risk of negligent performance thereby encountered. ! Consequently, an attorney employed to prepare a written 
instrument is responsible for any loss sustained by the client as a result of the attorney's negligence in so doing,” providing the 


requisite elements of a cause of action for malpractice are present. Although an attorney is not an insurer of the documents it 
drafts, the attorney may breach a duty toward the client when, after undertaking to accomplish a specific result, the attorney 


then fails to comply with prescribed statutory formalities or to effectuate the intent of the parties.“ 


It is the attorney's responsibility to the client to select and employ words in the construction of documents the attorney prepares 
that will accurately convey the meaning intended, and further, the attorney should be careful and precise in the matter of 


semantics." Also, an attorney should inform the client of the consequences of the document the attorney has drafted® and see that 


it is properly executed.’ Where a document drafted by an attorney requires substantive or procedural knowledge, is ambiguous, 
or is of uncertain application, the attorney may be liable for negligence in drafting the document notwithstanding the fact that 


the client read what was drafted. However, where the meaning of the document drafted is plain, obvious, and requires no 
legal explanation, and the client is well educated, laboring under no disability, and has had an opportunity to read what he or 
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she signed, no action for professional malpractice based on the attorney's alleged negligent misrepresentation of the document 


will lie.” 


A lender's closing attorney has a responsibility to the client to ensure that the seller, in a purchase and sale transaction, or 


borrower-mortgagor, in a mortgage financing transaction, is in a position to convey marketable title to the real property at issue. 1 


A cause of action alleging legal malpractice may be based upon the creation of a loan document which is usurious and does 


not fall under any exceptions to the law of usury. 1l 


Testamentary documents. 


Typically, in contracting with a testator to draft a will, an attorney implicitly agrees to draft a will in accordance with the standard 
of care applicable in that field. 12 An attorney's primary duty in drafting a will is to draft a document that legally accomplishes 


the testator's intent regarding the disposition of the testator's property. B However, unless a client requests such an investigation, 
when an attorney is retained to draft a will, the attorney's duty to prepare a will according to the testator's wishes does not 


include the duty to investigate into a client's heirs independent of, or in addition to, the information provided by the client, 14 
y 8 p p y 


When drafting testamentary instruments, an attorney's duty to his or her client must remain paramount. 15 An attorney owes to 
a client, or a potential client, for whom the drafting of a will is contemplated, a duty to be reasonably alert to indications that 
the client is incompetent or is subject to undue influence and, where indicated, to make reasonable inquiry and a reasonable 


determination in that regard. ns 


Failure to include particular provision. 


An attorney is not subject to liability for the failure to include a particular provision in a contract or agreement when there was no 


duty on the attorney's part to include such provision. 1y Likewise, an attorney is not negligent for a failure to include a provision 
when at the time of the drafting of the document, the provision would have been void even if a change in the law later makes such 


provision legal. is Malpractice is not established for a failure to include a specific performance provision in a purchase and sale 


contract absent evidence that the contract would have been enforceable in a lawsuit, especially where defenses were available. 13 


Recording. 


An attorney employed to prepare deeds, contracts, or other papers which are required to be registered in order to be effective 
as to third parties is not bound, in the absence of a special contract, to file such papers for recordation, or to see that they are 


recorded, as that is no part of his or her duty as attorney unless he or she has especially undertaken it”? 


CUMULATIVE SUPPLEMENT 
Cases: 


Attorneys were not liable for legal malpractice, relating to clients' execution of Internal Revenue Service (IRS) Form 4549-CG 
consenting to an assessment of over $1.5 million in tax liability as well as civil fraud and negligence penalties, in absence of 
evidence that attorneys' recommendation that clients execute the form was not a reasonable strategic decision, despite clients' 
present dissatisfaction with that strategic choice. Tantleff v. Kestenbaum & Mark, 131 A.D.3d 955, 2015 WL 5124956 (2d 
Dep't 2015). 
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Former client failed to establish that, even if attorney breached a duty in drafting client's will, she suffered any actual injury, 
loss, or damage, as required to support legal malpractice claim against attorney, who had a sexual relationship with client during 
representation. Stender v. Blessum, 897 N.W.2d 491 (Iowa 2017). 


Client, whom law firm agreed to assist on pro bono basis, in very limited fashion, regarding client's expulsion from osteopathic- 
medicine college, failed to allege that parties' letter of engagement contained promise by law firm to negotiate administrative 
reconsideration on client's behalf, as required to state legal-malpractice claims against firm based on its purported failure to 
negotiate with school, failure to commence litigation against the school, and failure to properly advise client on efficacy of 
defamation action against nonschool parties; letter promised only that law firm would investigate and consider whether there 
were any options possibly available to urge college to reconsider client's expulsion, and anything else was outside letter's scope. 
Attallah v. Milbank, Tweed, Hadley & McCloy, LLP, 168 A.D.3d 1026, 93 N.Y.S.3d 353 (2d Dep't 2019). 


Real estate developer was not entitled to recover on its claim of legal malpractice against law firm based on firm's failure to draft 
a zoning lot development and easement agreement to ensure that developer's cantilever would not place an adjoining property 
in violation of the Building Code, where developer's damages were caused by its failure to keep law firm informed and by 
developer's unilateral decision that a cantilever over a windowed courtyard constituted a violation as defined by the agreement. 
180 Ludlow Development LLC v. Olshan Frome Wolosky LLP, 165 A.D.3d 594, 87 N.Y.S.3d 20 (1st Dep't 2018). 
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